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In the United States Court of Apjpeals 
for the District of Columbia 

April Term, 1936 


No. 6682 

Leo Shugard, appellant 

vs. 


Robert J. Hoage, Deputy Commissioner, U|nited 
States Compensation Commission, the District 
of Columbia Committee on Employment], and 
the Great American Indemnity Company, a 
Corporation, appellees I 


BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF CASE 

This cause comes here on appeal from the Ifinal 
decree of the Court below dismissing appellant’s 
amended petition. For convenience here, th<i ap¬ 
pellant will be referred to as the claimant, the ap¬ 
pellee, Hoage, as the Deputy Commissioner, 1 and 
the Great. American Indemnity Company asj the 
intervenor. 


(i) 
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STATMENT OF FACTS 

On the 14tli day of December 1931 the claimant, 
while in the employ of the District of Columbia 
Committee on Employment, suffered an injury to 
his back. He filed his claim for compensation with 
the Deputy Commissioner pursuant to the Work¬ 
men’s Compensation Act in force and effect in the 
District of Columbia, known as the Longshore¬ 
men's and Harbor Workers’ Compensation Act, 
approved March 4, 1927 (U. S. C. A., Title 33, 
Ch. 18), made applicable to employees in the Dis¬ 
trict of Columbia by the Act of Congress dated May 
17, 1928 (D. C. Code, Title 19, Chapter 2). This 
claim was rejected by the intervenor and pursuant 
to the aforesaid Act, the claim was duly set down 
for hearing by the Deputy Commissioner and came 
on to be heard before him on the 5th day of 
May 1932, at which time the claimant represented 
himself in person. The claimant had been repre¬ 
sented by counsel, who withdrew prior to the hear¬ 
ing (T. R. 17). Without objection from the claim¬ 
ant, the hearing proceeded and testimony was 
taken, after which, and on the 6th day of June 1932, 
the Deputy Commissioner made and filed in the 
cause under the aforesaid Act of Congress, his find¬ 
ings of fact and award (T. R. 55). By his findings 
of fact, the Deputy Commissioner found that the 
claimant had suffered temporary total disability 
from December 15, 1931, to and including January 
31, 1932, for which compensation was awarded in 
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the sum of $46.28. This amount having been paid 
by the intervenor prior to the date of the award, 
and there being no further payments ordered by the 
award of the Deputy Commissioner, there was 

i 

nothing further to be done bv the intervenor in 
order to comply with the terms of the award. It, 

i 

having accepted the award and findings of the Com¬ 
missioner, concluded that the matter \yas res 
judicata unless the claimant saw fit, under Section 
21 (a) and (b) of the Act to file his petition in the 
Supreme Court of the District of Columbia for the 
purpose of having the cause reviewed by that 
Court. The claimant did not proceed in ahy wise 
under Section 21 (a) and (b). j 

Subsequently, on March 15, 1933 (T. R. 59), the 
claimant filed another claim for compensation in 
which he averred the claim was based upon in¬ 


juries sustained on the 14th day of December 1931. 
Inasmuch as he already had a complete heading in 
order to determine what compensation, if <^ny, he 
was entitled to for injuries sustained on December 
14,1931, which award, as stated above, was not ap¬ 
pealed in manner and form prescribed by law, the 
subsequent claim of March 15. 1933, was agdin re¬ 
sisted by the intervenor (T. R. 59); nevertheless, 
the Deputy Commissioner ordered this claim set 
down for hearing on the 13th day of April l£)33 in 
the office of the Deputy Commissioner. At this 
hearing the claimant was represented by counsel, 
who stated to the Commissioner that the present 
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claim “is based upon the theory that this injury 
we now claim for, is a new injury and was not in 
existence at the time the prior award was made.” 
The Commissioner asked claimant’s counsel to 


state the date of the occurrence of the new injury, 
to which claimant’s counsel replied that the date of 
the new injury was hard to determine but “that it 
was instigated or the actual accrual of it was prob¬ 
ably on the day of the original injury” (T. R. 60 
et seq.). In other words, it developed at this hear¬ 
ing (T. R. 61) through claimant’s counsel, that 
their claim was based upon an alleged condition 
resulting from the original injury of December 14, 
1931, which allegedly had developed into and be¬ 
come a permanent injury and that the present 
claim was based upon a new claim of permanent- 
disability; that under Section 22 of the Act, the 
Commissioner should re-open the case and make a 
further award to claimant. The Deputy Commis¬ 
sioner then put into the evidence, without objec¬ 
tion. the transcript, exhibits, the findings of fact, 
and the original award made bv him having to do 
with the hearing of Mav 5.1932. 

Intervenor's counsel then moved to dismiss this 


claim on the grounds that, the claimant having had 
a full and complete hearing on May 5,1932, during 
which time all the medical testimonv, as well as lav 

%/ 7 

testimony had been introduced, and, no appeal hav¬ 
ing been taken from the order of the Commissioner 
dated June 5, 1932, pursuant to the aforesaid Act 
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of Congress, that the matter was now entirely res 
judicata and could not be reopened at this time, 
under Section 22; also, that any effort by tlje Com¬ 
missioner to reopen the hearing would be iji viola¬ 
tion of the Fifth Amendment to the Constitution. 
Argument on the motion was permitted j)v the 
Commissioner, counsel for the claimant and coun¬ 
sel for the intervenors participating, whereupon 
the Commissioner sustained the motion of the in- 
tervenor to dismiss (T. E. 69). Thereafter, on 
the 20th day of April 1933 pursuant to the afore- 
said Act of Congress, the Deputy Commissioner 
entered and filed his Findings of Fact aful his 
award in which he rejected the claim on the ground 
that he was without jurisdiction to reopen tJjie case 
under Section 22 of the Act. No appeal to tjhe Su¬ 
preme Court of the District of Columbia j under 
Section 21 (a) and (b) within thirty days, tlje time 
provided by the Act for taking an Appea|l, was 
taken by the claimant, and the matter again became 
res judicata. I 

So far as the record discloses, nothing fjirther 
was heard from the claimant until the 3rd day of 
March 1934 when, appearing in proper person he 
filed a paper in the Supreme Court of the District 
of Columbia, said paper being captioned “Plain¬ 
tiff's Affidavit” (T. R. 1), which said papejr was 
obviously intended to be a petition addressed to 
that Court. A reading of this instrument j illus¬ 
trates the fact that the claimant was now attempt- 
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ing for the first time to bring the entire cause before 
the Supreme Court of the District of Columbia for 
the purpose of having reviewed the aforesaid rul¬ 
ings and decision of the Deputy Commissioner. 
Copies of this paper were served upon the Deputy 
Commissioner, who was the only defendant named 
in the proceedings. The Deputy Commissioner, 
recognizing that the so called affidavit was intended 
to be a petition (T. R. 12) filed his answer thereto, 
in which the allegations of the claimant were fully 
answered. On September 25, 1934, in violation of 
the rules of Court, the claimant, without procuring 
leave of Court, filed a paper called 4 'Amended Bill' 7 
(T. R. 86). Again in violation of the same rule of 
Court, and on April 9, 1935, the claimant, without 
leave of Court, filed a further paper in the Supreme 
Court of the District of Columbia entitled 
“Amended Petition for Recovery of Compensa¬ 
tion." On April 23, 1935, the Deputy Commis¬ 
sioner, through the United States Attorney's office, 
filed an amended answer in the cause (T. R. 85). 
On Hay 6, 1935, the Great American Indemnity 
Company, Insurance Carrier for the District of 
Columbia Committee on Employment, filed its pe¬ 
tition for Ileave to intervene and on June 6, 1935, 
the Court signed an order permitting the insurance 
carrier to intervene and to adopt in full the answer 
filed by the Deputy Commissioner. 

On October 3, 1935, claimant filed a petition for 
the appointment of counsel to represent him. 


Eventually, in December 1935, the cause c^me on 
to be heard before the Court below upon the 
amended bill of complaint, the answer of th^ Dep¬ 
uty Commissioner and the answer of the inteijvenor. 
A full hearing was had thereon, whereupon the 
Court below, on January 31, 1936 (T. R. 10 q), en¬ 
tered its findings of fact and conclusions qf law, 
wherein the Court, in substance found, as q fact, 
that the claimant, by his failure to appeal jn due 
time to the Supreme Court of the District qf Co¬ 
lumbia, pursuant to the aforesaid Act of Corjgress, 
from the decision of the Deputy Commissioner en¬ 
tered June 6, 1932, had permitted the matteij to be 
res judicata. The Court also found that the qlaim- 
ant, by his failure to proceed in accordance! with 
the aforesaid Act of Congress, and appeal j from 
the decision of the Deputy Commissioner, made 
the 20th day of April 1933 had permitted that mat¬ 
ter to become res judicata and that the Couijt had 
no jurisdiction at the time of the hearing to review 
the cause. A final decree dismissing the plaiiitiff’s 
amended petition was signed and entered January 
31, 1936, from which action on the part of the 
Court, the claimant noted an appeal. 


ASSIGNMENT OF ERRORS 


i 

1. The Court erred in failing to find that the 
defendant as Deputy Commissioner refused tjo al¬ 
low the plaintiff to file a new application for j fur¬ 
ther compensation upon presentation of a medical 
report from the Providence Hospital on the 19th 
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day of June A. D. 1932, showing that the plaintiff 
was still suffering from the disability resulting 
from his alleged injury. 

2. The Court erred in finding as a fact that the 
plaintiff did not proceed to have his cause reviewed 
on appeal to the Supreme Court of the District of 
Columbia as required by the Act of Congress ap¬ 
proved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting 
from injury to employees in certain employment 
of the District of Columbia and for other pur¬ 
poses.’ ’ 

3. The Court erred in refusing to set aside and 
vacate the order of the Deputy Commissioner filed 
on the 6th day of June A. D. 1932, as prayed in the 
plaintiff’s Bill of Complaint. 

4. The Court erred in refusing to find that the 
plaintiff made a truly and proper effort to appeal 
from the award of the said Deputy Commissioner 
but was prevented and mis-led by counsel whom he 
employed to effect the said appeal. i 

5. The Court erred in dismissing the plaintiff’s 
Bill of Complaint. 

6. The Court erred in finding as a conclusion of 
law that the Supreme Court of the District of Co¬ 
lumbia had no jurisdiction to determine this cause. 

AEGUMENT 

Appellees contend here, as they did below, that 
the entire question, as presented by the claimant’s 
assignment of error, can be disposed of on jurisdic- 


I 


I 

tional grounds. Although a full hearing w^s had 
on the amended petition and the answers jbelow, 
the Trial Court confined his findings of fact and 
conclusions of law to the jurisdictional aspect of 
the case. It is noted that the Trial Court found, 
as a conclusion of law, that the Deputy Copimis- 
sioner was without power, under the Compensation 
Act, to reopen this case on the petition of the claim¬ 
ant filed with the Commissioner on the 13th (jay of 
March 1933. The Trial Court also found, as h con¬ 
clusion of law, that when the claimant failjed to 
note an appeal from the decision of the Coijnmis- 
sioner, entered on the 20th day of April 1933 in 
manner and form prescribed by the Compensation 
Act, that the matter became res judicata, apd the 
attempt of the petitioner to reopen the matter in 
the Court below on the 3d day of March 1934 was 
untimely, and that any of the questions presented 
by the pleadings regardless of their merit, could 
not be passed upon by the Trial Court because of 
its lack of jurisdiction to hear and determine the 
cause. 

The Compensation Act for the District of Colum¬ 
bia undoubtedly is a remedial statute, anti we 
recognize that its construction must be liberal. 
Congress, in enacting the law, saw fit to write 
therein Section 21 (a) and (b), which reacts as 
follows: | 

Section 21. (a) A compensation drder 
shall become effective when filed in the <j>ffice 
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of the Deputy Commissioner as provided in 
section 19, and, unless proceedings for the 
suspension or setting aside of such order are 
instituted as provided in subdivision (b) of 
this section, shall become final at the expira¬ 
tion of the thirtieth day thereafter. 

(b) If not in accordance with law, a com¬ 
pensation order may be suspended or set 
aside, in whole or in part, through injunc¬ 
tion proceedings, mandatory or otherwise, 
brought by any party in interest against the 
deputy commissioner making the order, and 
instituted in the Federal district court for 
the judicial district in which the injury 
occurred (or in the Supreme Court of the 
District of Columbia if the injury occurred 
in the District). The orders, writs, and 
processes of the court in such proceedings 
may run, be served, and be returnable any¬ 
where in the United States. The payment of 
the amounts required by an award shall not 
be stayed pending final decision in any such 
proceeding unless upon application for an 
interlocutory injunction the Court, on hear¬ 
ing, after not less than three days’ notice to 
the parties in interest and the deputy com¬ 
missioner, allows the stay of such payments, 
in whole or in part, where irreparable dam¬ 
age would otherwise ensue to the employer. 
The order of the court allowing any such 
stay shall contain a specific finding, based 
upon evidence submitted to the Court and 
identified by reference thereto, that such 
irreparable damage would result to the 


11 


employer, and specifying the nature qf the 
damage. j 

There can be no mistake about the limitation of 

i 

time imposed by Congress for the purpose of not¬ 
ing an appeal. When applied to the case at bar, 
it is apparent that the claimant, having it \yithin 

i 

his power to appeal within thirty days from the 
order of the Deputy Commissioner dated Jijme 6, 
1932, and failing to follow the procedure provided 

for in the Act, then the matter definitely became 

■ 

res judicata. 

The first question would be, did the Corjunis- 
sioner have the power, under Section 22 of the Act, 
to reopen the case at the hearing on April 13, j.933 ? 
Section 22, in force and effect at that time, feads 
as follows: j 

Sec. 22. Upon his own initiative, or ^ipon 
application of any party in interest, on the 
ground of a change in conditions, the!dep¬ 
uty commissioner may at any time during 
the term of an award and after the compen¬ 
sation order in respect of such award has 
become final, review such order in accord¬ 
ance with the procedure prescribed ih re¬ 
spect of claims in Section 19, and in accord¬ 
ance with such section issue a new compen¬ 
sation order which may terminate, continue, 
increase, or decrease such compensation. 
Such new order shall not affect any compen¬ 
sation paid under authority of the prior 
order. 
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Clearly Section 22 did not permit the Commis¬ 
sioner to reopen this case. We respectfully call 
attention (to the Court that by the terms of the 
award of June 6, 1932, the finding was of tem¬ 
porary total disability, for which certain compen¬ 
sation was ordered paid; however, the insurance 
carrier, having paid the full amount awarded by 
the Commissioner prior to the date of the award, 
then the award became final, and if the claimant 
was dissatisfied with the findings of the Commis¬ 
sioner, he had a clear, unequivocal, and complete 
remedy under Section 21, which, as we said before, 
he failed to take advantage of. Consequently, 
when the hearing of April 13th was had, counsel 
moved to dismiss under the authority of United 
Fruit Co. et al. vs. Pillsbury, Deputy Commis¬ 
sioner, 55 Fed. (2d) 369. In that case, which in¬ 
volved a construction of an interpretation of the 
Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act, made effective for the District of Co¬ 
lumbia by the Act of Congress dated May 17, 1928, 
the claimant sustained injuries growing out of and 
occurring in the course of his employment. He 
filed his claim for compensation before the proper 
Deputy Commissioner, whereupon an award was 
duly made and entered, finding the claimant to be 
entitled to compensation for disability. In the 
award the following was inserted by the Deputy 
Commissioner. 

Jurisdiction is reserved to determine 
hereafter w r hether, after said conditions 
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have cleared up, any'disability may reoccur 
or be found attributable to his injury] 

No appeal under Section 21 was taken. Latjer, on 
August 20, 1931, the Commissioner reopened the 
hearing under the reservation hereinbefore men¬ 
tioned and awarded further compensation to the 
claimant. The employer then proceeded linder 
Section 21 (a) and (b) to set aside the awalrd on 
the ground that it was not in accordance witjh law 
and that the Commissioner be enjoined from cjarry- 
ing it into effect. A motion to dismiss the bi|l was 
filed on behalf of the Deputy Commissioner. I The 
Court then construed sections 21 and 22 of tip Act. 
We quote therefrom: j 

(1-2) The question before the Coqrt is 
whether or not the order and award ojf De¬ 
cember 16,1930, terminated liability fop dis¬ 
ability as of November 17, 1930, and was 
and is a final determination of the matters 
in issue between the parties thereto, after 
the statutory thirty days for an appeal, or 
whether the same could be reopened and any 
recurring as other attributable disability be 
considered after this date. 

Section 22 of the Longshoremen’s j and 
Harbor Workers’ Compensation Act (33 
U. S. C. A.-922), on “Modification^ of 
Awards ’ ’ reads as follows: j 

“Upon his own initiative, or upon appli¬ 
cation of any party in interest on the ground 
of a change in conditions, the Deputy Com¬ 
missioner may at any time during the tjerm 
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of an award and after the compensation 
order in respect of such award has become 
final, review such order in accordance with 
the procedure prescribed in respect of 
claims in Section 919 of this chapter, and 
in accordance with such section issue a new 
compensation order which may terminate, 
continue, increase, or decrease such compen¬ 
sation. Such new order shall not affect any 
compensation paid under authority of the 
prior order.” 

Section 21 of the Act (33 U. S. C. A. 921) 
(a) reads as follows: 

“lA compensation order shall become ef¬ 
fective when filed in the office of the Deputy 
Commissioner as provided in Section 919 of 
this chapter, and unless proceedings for the 
suspension or setting aside of such order 
are interested as provided in subdivision (b) 
of this section, shall become final at the ex¬ 
piration of the thirtieth day thereafter.” 

Section 21 of the Act, subdivision (b), 
reads in part as follows: 

“If not in accordance with law, a compen¬ 
sation order may be suspended or set aside, 
in >vhole or in part, through injunction pro¬ 
ceedings, mandatory or otherwise. * * *” 

The order and award of December 16, 
1930, was not appealed from nor set aside, 
and therefore became final after thirtv davs; 
that is, January 16, 1931. The award was 
fully paid. The purported reservation of a 
continuing jurisdiction is beyond the powers 
of the Deputy Commissioner, for the act 
says that a compensation order becomes 
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“final at the expiration of the thirtieth! day” 
where the compensation order has nojt been 
suspended or set aside by in junction] The 
text of the Act shows a congressional Intent 
to have final awards and termination <j>f liti¬ 
gation. To give a definite interpretation 
would require judicial legislation bjy de¬ 
cision. If a definite interpretation were to 
be followed a Deputy Commissioner icould 
reserve jurisdiction by inserting this j same 
provision in each and every case and there 
would be no known termination of litiga¬ 
tion. This is obviously not the intent of the 
law as written. The Deputy Commissioner 
was therefore without power of jurisdiction 
to reopen the proceeding after it hap be¬ 
come final, or to hold a hearing on August 
20, 1931, or to issue another and new and 
different order and award on August 31 
1931. * * * 

The motion to dismiss the bill of conq 
is denied. 

i 

Assuming, but not conceding the Commissioner 
may have been in error in dismissing the complaint 
on April 13, 1933, and assuming that his fincjLings 
of fact entered on April 20, 1933, were not “in ac¬ 
cordance with law”, the claimant had his reijiedy 
again under Section 21 of the Act, provided that he 
acted within the thirty day period provided b;f the 
Act. He failed to prosecute his appeal within 
thirty days, and it was not until March 3, 1934, 
almost a year later, that he seeks to invoke th^ ju¬ 
risdiction of the Court for the purpose of a review. 


laint 
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The universal rule announced by many courts neg¬ 
atives this contention. We quote from the authori¬ 
ties on this proposition. 

The section of the statute under which 
this appeal is evidently attempted expressly 
provides that any party to the dispute may 
appeal within thirty days from the date of 
such award. Acts 1915 P. 410-61. The 
right of appeal is statutory and a party de¬ 
siring to avail himself of such privilege must 
comply with the statute in that regard. 

C. d‘ IF. Kramer Co. vs. Millcr (Indiana), 
115, N. E., 597. 

• “At the conclusion of the respondent’s 
evidence and also at the conclusion of all the 
evidence the department challenged the 
jurisdiction of the court and moved for a 
dismissal of the action because the appeal 
had not been taken within the time limited 
by law. Section 7697, Rem. Com]). Stat., 
among other things, provides that no appeal 
from the department to the superior court 
shall be entertained ‘unless notice of appeal 
shall have been served by mail or personally 
upon some member of the Commission 
within twentv davs following the rendition 
of the decision appealed from and communi¬ 
cation thereof to the person affected there¬ 
by/ It was encumbent upon the respondent 
to prove that he had taken an appeal from 
the Department within the time fixed by the 
statute. 

“In 11 Cyc. 696 it is said : * A court of spe¬ 
cial, limited, or inferior jurisdiction must 
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by its records show all essential or j vital 
jurisdictional facts of its authority to ict in 
the particular case and in what respect it 
has jurisdiction. This rule also applies to 
jurisdiction over special statutory proceed¬ 
ings exercised in derogation of, or net ac¬ 
cording to, courts of the common law. So 
the necessary jurisdictional facts imust 
affirmatively appear by averment and ^rove 
to bring the case within the jurisdiction of 
such court/ ” 

Nafas v. Department of Labor ana^ In¬ 
dustries of Washington (Washington)'* 251 
Pac. 877. 


In the case of Milwaukee Western Duel 


Co. vs. Industrial Commission et al. ( Wis .), 
179 Northwestern, 763, the following ap¬ 
pears : 

“The trial court properly held that lit is 


the settled law of this state that the Court 
oppose no jurisdiction to review an award 
of the Industrial Commission unless an 
action is commenced for that purpose 


within the 20 days after the date ofj the 
award. * * *” 


In the case of Richmond Cedar Worths et 
al. vs. liar per (W. IT/.), 106 S. E. 517 j the 
following appears: 

“Under this section (61) it is certain that 
there can be no appeal from the decisioji of 
the Commission after the thirty days j has 
expired/' 
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One of the most recent cases, Strmich vs. De¬ 
partment of Labor and Industries, decided July 
20,1935, by the Supreme Court of Washington, re¬ 
ported in 47 Pacific, 2nd, 990, wherein the Court 
pointed out that an appeal attempted to be taken 
from an award of the Compensation Board deny¬ 
ing a rehearing, 18 months after the order had 

been entered, was barred bv limitations in that the 

• ^ 

remedy of the claimant was an appeal from the 
order of the Commission to the Superior Court 
provided; the appeal was taken within thirty days 
from the date of the award. 

In another recent case, Di Orio vs. Waile Evans 
Co. (R. I.), reported in 172 Atlantic, page 320, the 
following is quoted: 

“We find no error in the decree of the su¬ 
perior Court granting this motion and dis¬ 
missing the appeal. Said section 4 states 
that the Commissioner, after hearing the 
witnesses, in a summarv manner shall decide 

the merits of the controversv and shall file his 

%■ 

decision in writing together with his order 

O C7 

upon the parties in accordance therewith. 
Said section gives each party a right to ap¬ 
peal from said decision within five days after 
notice thereof. The time within which the 
appeal mast be claimed is expressly limited 
and cannot be extended by judicial construc¬ 
tion . [Italics ours.] 

“To permit an appeal to be filed in time 
after the expiration of five days would nul- 
lifv the next clause in the statute, which 
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the 


gives the party receiving a favorable deci¬ 
sion from the Commissioner, the right to 
commence proceedings to enforce compli¬ 
ance with his order ten days after the ehtry 
thereof.’ ’ 

Again from H ichois vs. State Compensa¬ 
tion Commissioner (IF. Va.) 160, S. E. (854, 
contains the following: 

“While it goes without saying that 
provisions of the Workmen’s Compensation 
Act shall be liberally construed in order |hat 
the benign purposes of the Act may be ^o s “ 
tered, it does not follow that either the Com¬ 
missioner or this Court, in a spirit of exces¬ 
sive beneficence, may ignore plain 
explicit mandates of the statute. The le 
lative requirements that objection shal 
made within ten days after an adverse Rul¬ 
ing as a condition precedent to appeal, jmd 
that the application for appeal shall be m^de 
within ninety days subsequent to final orjder 
were so clear and plain that there is no rbom 
for interpretation. * * *” j 

i 

See decision of same Court in Myers vs. State 
Compensation Commission, 158 S. E., 512, wherein 
on the same point, the Court, writing its ojwn 
syllabus said: j 


&is- 

be 


The right of appeal to a claimant, un<jler 
the Compensation Act must be exercised 
within the time therein prescribed. j 

Other decisions to the same effect are: j 

i 

Evans vs. International Ford and Hoe 
{Ind.), 198 N. E., 107. 1 


20 


i Cottingham et al. vs. General Material 
Company (Missouri), 70 S. W. 2nd, 101. 

Kudla vs. Industrial Commission et al. 
(III.), 168 N. E. 298. 

Swanson vs. Village of Shickley et al. 
(Neb.), 251 N. W. 821. 

Lickfett vs. Jorganson et al., Minnesota 
229 N. W. 138. 

Humphrey's case, 226 Mass., 143. 

Slattery vs. Wharton Green, Inc., et al., 
279 N. Y. Sup., 535. 

It is noted here that claimant in his brief admits 
the fact that lie took no appeal from the decision 
of the Commissioner dated June 6, 1932. He at¬ 
tempts to justify that failure by alleged irregu¬ 
larity on the part of the Commissioner. That 
statement is not borne out by the transcript. He 
admits as being accurate the findings of the Court 
below to the effect that he failed to petition the Su¬ 
preme Court for an appeal from the ruling of the 
Commissioner within the time prescribed by the 
statute. He attempts to justify his failure by a 
lack of financial inability. We say in answer to 
that that he has proceeded since March 3, 1934, to 
the date of the presentation of this appeal with¬ 
out prepayment of costs. He could have done like¬ 
wise in 1932 and in 1933 with the same coopera¬ 
tion from counsel as he has received since the time 
the matter was first brought into Court. He also 
justifies his failure to proceed in time by an at¬ 
tack against his former counsel. The statement 



21 


in his brief is not borne out by the record; ipore- 
over, if his attorney had deceived claimant £s is 
charged here, or conducted himself so improperly 
as to violate the canons of ethics or the rulers of 
Court, appropriate legal, as well as disciplinary, 
measures have always been open to claimant. | We 
do not think any of the authorities cited in claim¬ 
ant’s brief are in the least bit helpful to him ill his 

j 

position here, nor do we think the legal construe- 
tion of the cases cited by claimant is in anyfwise 
correct. He does not cite a single case, nor do we 
think he can find a single case to cite as an author¬ 
ity to this Court, whereby, having failed to perfect 
his appeal in time, in violation of the Act of Con¬ 
gress, this Court, no more than the Court below, 
can entertain jurisdiction. j 

CONCLUSION 

The contention of the appellees is thus briefly 
summarized: Claimant had a full hearing onj his 
original claim, after which the Deputy Commis¬ 
sioner, on to wit June 6, 1932, made an awarji in 
favor of the claimant, which award was accepted 
by the claimant as well as the intervenor. I In 
March 1933 he files a second claim for compensa¬ 
tion resulting from the original injury and claiiped, 
under Section 22 of the Compensation Act, he [was 
entitled to reopen the original case and ask for fur¬ 
ther compensation. A hearing was granted by! the 
Commissioner on the claim and a Motion to Dis¬ 
miss the claim was sustained by the Deputy cbm- 
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missionerion the ground that the matter had be¬ 
come res judicata, and, that the Commissioner was 
without power, under Section 22 of the Act as 
then written, to reopen the case. The Commis¬ 
sioner filed his rejection with the records of the 
Commission on the 20th of April 1933. If the 
claimant desired to appeal from this ruling, the 
Compensation Act limited the time and defined the 
procedure. The claimant in no wise complied with 
the terms of the Act until March 1934 he attempted 
to reopen the entire cause in the Supreme Court 
of the District of Columbia, which Court held, and 
properly ^o, that it was without jurisdiction to en¬ 
tertain the claimant’s petition, and accordingly dis¬ 
missed the same with prejudice after a full hear¬ 
ing thereon. We sav this Court is bound under 
the Compensation Act to affirm the decision of the 
Trial Court and sustain the decree of that Court. 

Respectfully submitted. 
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